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COMES NOW the Appellant David Joseph Myers, through attorney Gabriel McCarthy,
and submits this brief in support of appeal.

FACTUAL AND PROCEDURAL BACKGROUND
On October 2, 2017, David Myers was arrested and charged in Canyon County Case No.
CR-2017-16858 with seven felonies: two counts of Aggravated Assault, Attempted
Strangulation, two counts of Domestic Battery, Possession of a Firearm During Commission of a
Crime and Second Degree Kidnapping. Myers was also charged with misdemeanor Intentional
Destruction of a Telecommunication Line. The alleged victim did not appear at the preliminary
hearing. Myers was bound over on two of the felonies. The State refiled the dismissed charges in
Canyon County Case No. CR14-17-19308. Myers waived preliminary hearing in the new case
and the cases were consolidated in District Court on December 11, 2017. Myers remained in
custody throughout the proceedings. Jury trial was scheduled for January 23, 2018. A pre-trial
conference was held on December 11, 2017, and the case was left on for jury trial. On the day of
trial the State moved to dismiss because its main witness, the alleged victim, was not present to
testify. The Court dismissed the case without prejudice, over the objection of Myers. Myers filed
a timely notice of appeal.

ISSUE ON APPEAL
Whether the Court abused its discretion in dismissing the case.

STANDARD OF REVIEW
Idaho Criminal Rule 48 permits the Court to dismiss a case. Rule 48 uses the permissive
term "may dismiss" rather than a mandatory "shall dismiss" and therefore dismissal is subject to
the trial court's discretion. State v. Dixon, 140 Idaho 301, 304 (Ct. App. 2004). When a trial
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court's discretionary decision is reviewed on appeal, the appellate court conducts a multi-tiered
inquiry to determine: (1) whether the lower court correctly perceived the issue as one of
discretion; (2) whether the lower court acted within the boundaries of such discretion and
consistently with any legal standards applicable to the specific choices before it; and (3) whether
the lower court reached its decision by an exercise of reason. State v. Hedger, 115 Idaho 598,
600 (1989).
ARGUMENT

This case was dismissed the morning of trial because the State was not prepared for trial.
The State had not subpoenaed the alleged victim, the single most important piece of preparation
there was to do. Myers was arrested and remained in custody, waiting for his trial, for this entire
case. At the pre-trial conference, defense counsel informed the Court the cases "are going to be
proceeding to trial." Tr. P. 1, L. 22. During the pendency of the case, both sides were aware the
availability of the alleged victim was uncertain. In addition to her non-appearance at the first
preliminary hearing (Tr. P. 13, L. 8), at the pre-trial conference, in response to whether there
were any "pretrial issues," defense counsel stated:
Your Honor, I think that there are potential pretrial issues. My perception - I have
not spoken with the victim. My perception is that she's not super cooperative, and
so her availability and whether or not she's here on the 23rd might be an issue, but
as of today it's not.
Tr. P. 4, LL 4-9. This case is not an example of defense opportunism because of the reluctance of
the alleged victim; the Defense alerted court and counsel that it was a potential issue. The Court
concluded the pre-trial conference: "Well, it will remain set on the January 23rd trial setting. The
court is not going to re-set it for pretrial conference or a status conference unless either party
requests one. So it will stay on the trial track." Tr. P. 5, LL 21-25.
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On January 23, 2018, the day of trial, the Court, a different district judge, called the case
and the following exchange took place:
THE COURT: ... State versus David Joseph Myers, CR14-17-19308 and CRl 716858. Mr. McCarthy appears on both cases. I was advised that this was going to
be a change of plea or a dismissal.
MR. MCCARTHY: Your Honor, I haven't seen that court filing. I checked
Odyssey. Today is set for a jury trial.
THE COURT: My clerk advised me that it was going to be a change of plea or
dismissal.
MR. MCCARTHY: We have never indicated whatsoever that it would be a
change of plea. The state contacted me last week and informed me that their main
witness's whereabouts is unknown. We object to a dismissal. And I did inform the
state we would object to a dismissal. I haven't seen any filing with the court that
would change the status of today's hearing.
Tr. P. 7, L. 11 - P. 8, L. 1. Moments later the Court stated: "We didn't bring in a jury panel
based on the information we had." Tr. P. 9, LL 9-10. Put this together. The Defense informed the
State it would object to a dismissal; the Defense wanted a trial the morning of the 23rd. The State,
apparently, delivered a communication to the Court or its clerk and on the basis of that
communication the possibility of a trial was vanished, without opportunity for input by the
defense. The Court made the decision to dismiss the case prior to taking the bench, apparently
based on a communication to which Myers was not privy. Myers was sitting in the courtroom, in
custody, when he learned the State had casually, unilaterally, decided not to have the trial for
which he had been waiting months and the Court had assented without any opportunity for
defense input. That is an abuse of discretion. The Court did not inquire why the State sought to
dismiss the case. It is clear the Court had already decided to grant the dismissal. After objecting
to dismissal, defense counsel asked:
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MR. MCCARTHY: Your Honor, what I would like for the court to do is begin the
trial at 8:30 [a.m.].
THE COURT: We have no jury. I mean, that's just notMR. MCCARTHY: We'll waive jury trial.
THE COURT: No.
Tr. P. 12, LL 15-20.
At issue the morning of trial is whether the State subpoenaed the alleged victim. They did
not. While arguing the objection to the motion to dismiss, counsel noted: "I've not yet heard that
the state subpoenaed this witness. This person was in custody for weeks. They could have
subpoenaed her very easily. I don't think that she has any legal obligation to be here." Tr. P. 12,
LL 11-14. The State informed the Court:
We attempted, Judge. I have notes indicating that a subpoena and an Order of
Transport were sent to Ada County on December lih. For whatever reason that
was unable to be served. I don't know what their policy is over there. But she
wasn't out of custody at that point, so I don't know why they didn't get her
served ... But, Your Honor, to suggest that she would comply with a subpoena
when she has a felony warrant out for her arrest I think is laughable at this point ...
I think the existence or non-existence of delivery of a piece of paper is irrelevant
at this point.
Tr. P. 14, L. 17 - P. 15, L. 8. A subpoena is not a piece of paper, it is a court order. Disobedience
to a subpoena is punishable by contempt. LC. 19-3010. Service of a subpoena is not optional by
the jail when a witness is in custody. "[A] peace officer must serve in his county any subpoena
delivered to him for service ... " LC. 19-3007. The State's explanation is counter to common
sense and statutory authority. It is also not based on personal knowledge, but rather "notes" in
the file. The bottom line is the witness was in the State's custody and the State never told her to
come to the trial. Her nonappearance on January 23, 2018, is solely attributable to the State. The
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State was also on notice to make sure she was there: she did not appear at the first preliminary
hearing and defense counsel noted on the record at the pre-trial conference that "whether or not
she's here on the 23rd might be an issue ... " Tr. P. 4, L. 9.
There is a paucity of caselaw factually similar to the instant case. In general the State is
given wide latitude to dismiss and refile felony charges. The State is permitted to refile felony
charges that have been dismissed after preliminary hearing. State v. Ruiz, 106 Idaho 336 (1984).
The State is permitted to dismiss and refile charges that were reduced after preliminary hearing.

Stockwell v. State, 98 Idaho 797 (1977). The dismissal and refiling of criminal complaints by the
prosecutor, when done for the purpose of harassment, delay, or forum shopping, can violate a
defendant's right to due process. Id. at 806; State v. Averett, 142 Idaho 879, 885 (Ct. App. 2006).
But none of these cases approach the facts in this case: Myers was in custody for four months,
the State did not command its most important witness to attend the trial, the motion to dismiss
was made the morning of trial, and the State apparently directed the Court to cancel the trial even
though the Defense had voiced its intent to object to the dismissal. That the Court agreed without
inquiry or hearing from the Defense is an abuse of discretion.
CONCLUSIO N

Myers respectfully requests this Court remand with instructions to enter a dismissal with
prejudice.
Dated January 30, 2019

Isl Gabriel McCarthy
GABRIEL McCARTHY
Attorney for the Appellant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on January 30, 2019, I caused to be served a true and
correct copy of the foregoing addressed to the following:
Attorney General's Office
Criminal Law Division
ecf@ag.idaho.gov
/s/ Gabriel McCarthy
GABRIEL McCARTHY
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